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UTI POSSIDETIS.

In the discussion of the pending question, much
prominence has at times been given to the subject of
Uti possidetis. Kspecially is this the ease with the
Arbitration before the President of France, in which
the represeniatives of Colombin (predecessor of Pan-
ama) endowed the phrase with an importance alto-
gether factitions, making it, indeed, in the form of
the Utli possidetis juris, the very foundation of their
argument. This was all the more remarkable, because
the words Uti possidetis, as we shall hereafter more
fully show, nowhere occur in the treaties between
the two countries. Nevertheless, the use which has
been made of the phrase renders it necessary to pre-
sent the matter in its various aspects.

I. Onmicin OF THE Term Ur Possipetis.

The term Uti possidetis is derived from the Roman
Law, in which it designated an interdiet of the Praetor,
by which the disturbance of the exizting state of pos-_
session of immovables, as between two individuoals,
was forbidden. As to the precise origin of the pro-
eezs, which lay outside the domeain of the regular
legis actiones, writers are not agreed. They alzo dif-
fer as to whether protection of the better right or
prevention of a breach of the peace was the primary
ground of the magistrate’s intervention. Niebuhr,
whose view has been widely accepted, finds the origin
of the procedure in the measures resorted to for pro-
tecting the occupants of public lands, who, although
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they could not show an original title and therefore
conld not maintain an action founded on ownership,
received in their oceupaney the recognition and sane-
tion of the State.! To the possessor there was awarded,
on the strength of his possession, the right to be free
from disturbanee by his adversary. To this extent the
interdiet served, in effect, in place of a regular title.
In course of time, however, the interdict came to be
used ag an ancillary process, for the purpose of decid-
ing which of the parties, as possessor, should have
the advantage of standing on the defensive in a litiga-
tion to determine ownership. The formula employed
by the Practor was: Uti eas aedes, quibus de agitur,
nec vi nee elam nee precario alter ab altera possidetis,
gitominus ita possideatis, vim fieri veto.

““Ag yon possess the house in question, the
one not having obtained it by foree, clandestine-
ly, or by permission from the other, T forbid
force to be used to the end that you may not
continue so to possess it."’ .

Or, ns translated by an eminent authority:
“‘Whichever party has possession of the
house in question, without violence, elandestinity
or permission in respeet of the adversary, tho
violent disturbance of his possession 1 pro-
hibit.**=

The right of the possessor was not affeeted if his
possession was begun by violence, clandestinely or
by permission as regards any other person than the

* Muichead, Historical Introduction to the Private Law of Rome,
2nd ed., 1803, p. 206.
* Paste, Gaii Institutionum, ed. 1871, p. 505
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adversary; and, as to the latter, there was simply a
prohibition to disturb the status quo, even the ques-
tion as to which of the parties was in possession and
whieh was forbidden to interfere being left open®

““In claiming,’” says Sohm, “‘an interdict, the juris-
tie posscssor claims, at the same time;, a declaration
recognizing his juristic possession, discontinuance of
the disturbance, and damages for the disturbance which
has already ltaken place. No one, however, is deemed
a juristic possessor for purposes of this interdiet, un-
less his juristic possession was acquired nec vi nec
clam nec precario ab adversario, A person who has
acquired juristic possession from his adversary in
the suit either vi (i. e. by force), or clam (i. e. clandes-
tinely, antipipating the opposition of his adversary
and secretly evading it), or precario (i. e on terms
of revocation at will, no binding transaction being
concluded with the grantor), is not held to have juristic
possession for purposes of the possessory suit, the
juristic possession being deemed, on the contrary, te
vest in the adversary from whom the thing was ae-
guired wi, clam, or precario.'™

“The interdicts TH possidetis and Utrwbi are,”
says Moyle, speaking of the time of Justinian, **for
retaining possession, and are emploved when two
parties claim ownership in anything, in order to de-
termine which shall be defendant and which plaintiff;
* * * Where the dispute relates to the possession
of land or buildings, the interdict called Uti possidetis
is employed; * * * In Uti possidetis the party
in possession at the issue of the interdiet was the win-

* Muirhead, p 347
£ i 4 AT
*1 Sohm, Institures of Roman Law (1210}, (pe 3105
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ner, provided he had not obtained that possession from
his adversary by foree, or clandestinely, or by per-
mission: whether he had obtained it from some ome
else in any of these modes was immaterial.”’ (Moyle,
Imperatoris Iustiniani Institutionum, 1883, pp. 201-
204.)

The substance of the decree is embraced in the words
Uti possidetis, ita possideatis: ‘'As you possess, so
may you possess.’” The interdiet was briefly desig-
nated as Ut possidetis,

IT. Meawmwg 15y INTERNATIONAL Law.,

From the Roman law, the phrase [7ti possidetis was
transferred to the works on International Law, but
without any of the technical significance and limita-
tions whiek inhered in the Roman interdict. For this
reason Bluntsghli has criticised the use of the phrase
by writers on Internationa] Law as inaccurate, since
it denotes, in International Law, (1) not possession
under private law hut ferritorial sovereignty, and (2)
not merely the recognition of possession but a defini-
tive status.® The distinctions pointed out by the learned
German publicist are universally admitted to be sound,
but his eriticism of the use of the phrase in Interna-
tional Law is not necessarily to be accepted, since it
literally and appropriately conveys in this relation the
precise meaning which it is intended to give. In In-
ternational Law, the phrase no longer referred to a
judicial or quasi-judicial procedure, resulting in the
interdict of a supreme legal authority. Its fundamental
object, in private law, of preventing and invalidating
the nse of foree, no longer existed; for, by International
Law, the use of force was lawfnl and the right of conquest

* Bluntschli, Le Droit International Codifié, ed. of 1895, Art. 715
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was recognized. Its entire meaning and application in
International Law were aptly summed up and ex-
pressed in the words Uti possidetis, ita possidealis,
*“As you possess, so may yvou possess,””

But, for the very reason that, in International Lavw,
which lacked a supreme political avthority and a su-
preme judicial jurisdietion, the use of foree was Jaw-
ful and the right of conquest wns recognized, the prin-
ciple of Uti possidetis, in the sense indicated, was a
rule of peace; since it furnished a date from which
rights were to be reckoned, without recurring to prior
controversies and hazarding the consequences of their
renewal,

““The accomplished fact,” declares Rivier, ‘“has, in
the life of nations and in the luw of nations, a capital
and preponderant importance; it is the generator of
right. In a stronger sense than in private law, we may
apply here the principle expressed by Paul in these
terms: “Whoever the possessor may be, by this fact,
because he is the possessor, he has more right than
he who does not possess.’ (Law TI, Digest, Uti possi-
detis, 43, 17.) Says Bynkershoek: ‘In all publie causes
the priociple prevails: Ufi possidetis, ita possideatis.’
{Quaestionum juris publici [1737], Lib. II, Cap. III,
p. 206.)™

A guin :

Y Thie hasis of the negotintions [for peace] is
given either by the uli passidetiz, or stetn qua
past bellim, or Wy the stafu qua ante hellnm.
The latter hasi= will not be presumed, the war
having suppressed the former state of things
and ereated a new state of things. We konw the

*Rivier, Principes du Diroit des Géns, L, 85 A




to MEMORANDUAL

immportant role which belongs in the law of na-
tions to the accomplished fact and to posses-
sion. """

“The treaty of peaece,” says Wheaton, *‘leaves
everything in the state in which it found it, unless there
be some express stipulation to the contrary. The exist-
ing state of possession is maintained, except so far as
altered by the terms of the treaty. If nothing le said
about the conquered country or places, they remain
with the congueror, and his title eannot afterwards be
called in question. Dhuring the continuanee of the war,
the conqueror in possession has only a usufructuary
right, and the latent title of the former sovereign con-
tinues, until the treaty of peace, by ifs silent operation,
or express provisions, extinguishes hiz title forever.
* * * The uti possidetis is the basis of every treaty
of peace, unless the contrary be expressly stipulated."

“As between the belligerent powers themselves,'
says a recent writer, ‘it is held that the eonclusion
of peace legalizes the state of possession existing at
the moment, unless special stipulations to the contrary
are contained in the treaty. This is ealled the prin-
ciple of Uti possidelis, and it is of very wide and far-
reaching application. * * * Arrangements that
scem at first sight to be pedantic in their minuteness
are often necessary to carry ont the intentions of the
parties in the face of the rule that, when there are no
express stipulations to the contrary, the principle of
uli possidetis prevails,’"®
714, 1L, 4.

*Wheaten's Elements, Lawrence's ed. 1963, pp. B7A-R32, 630,

* Lawrence, 'Prinri{:lr: of Int. Law §-Hh el 'IIHPJ'!, p. 571, Aia. Sl-:-:.
1o the same effect, Walker. Science of Int, Law. 373; Ferguson's Manual

of Int. Law. 11, 839 Halleek. Int. Law, Baker™s ed, (1904), 1, 345; 11,
547 : Dppenhefm. Into Law' (19083, 11, 257
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Finu!I;rrT we may quote the words of a distinguished
Argentine publicist, who in turn cites an eminent pub-
licist of Chile, as follows:

““The peace, when the treaty contains no con-
trary stipulation, cither does not change the
situation in which things are fonnd at the mo-
mwent of its conelusion, or re-establishes them
in the same state as before the war, In the first
case, if nothing is said on the subject, the coun-
tries and places oceupied and conquered remain
in the power of the party who oceupies them, hy
the application of the rule uti possidetis, * * *
According to Bello, ‘the clanse which replaces
things in the state anterior to the war, in stalu
quo ante bellum, has relation solely to terri-
torial properties and is limited to changes which
the war has produced in their natural posses-
sion; the basis of actual possession, wii possi-
detis, relates on the contrary to the egoch indi-
eated in the treaty of peace, or, in default of
any, to the date of the treaty itself.’’t?

IIT. ArpricaTion or PRINCIFLE T0O INTERNATIONAL
Bouxpanies,

Not only in eases where, as the resnlt of war, pos-
gession of territory has been obtained by foree, but also
in cases where, as the result of diseovery, exploration
and settlement, possession has been acquired by oeceu-
pation, the principle of wli passidetis, as understood
in International Law, has played an important and
often & deeisive part. This has heen so of necossity.
Within the past four hundred years vast territories,
imperial in extent, have been added to the domnin of
pivilization. In the proecess of their abzorption, the colo-
nizing powers of Europe entered into active competition.

ik e

* Calyo, Droit Int, -(¢d 1508, §a1s0, V., 280,
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Settlements were formed and titles were established;
but, even where the titles were acknowledged, the
boundaries as between adjocent proprietors remained
to be determined. The task of delimitation was diffi-
eult and complicated. Not only was the process of
occupation gradual, but eonflicting rules were set up
as to the extent to which the occupation of a certain
place pave a right of possession. In the course of
time, as effective control was established and the set-
tlements of different proprietors approached each
other, the question of boundaries, perhaps originally
of slicht practical importance, became acule. On what
principle was the difficulty to be solved? In the last
analysis the contestants often were obliged, in the
midst of conflicting and irreconcyable clmims of night,
to accept as the only possible solution the principle
of actunal possession—the it possidetis.

In saying this, however, it is by no means intended
to suggest that, in adopting the principle of uii possi-
detis, the contracting parties always supposed either
that they had found a perfect solvent of their difi-
culties or that they had excluded from consideration
titles founded on legal documents or dispensed with
the necessity of recurring to legal principles. Pos-
session itself was often controverted both in the actual
and the legal sense. Facts alleged on one side were
denied on the other, and, even had they been admitted,
different views were entertained as to their effects,
especially as to the extent to which possession could
properly be said to have been acquired. For example,
Great Britain, in the controversies leading up to the
Saven Years’ War, contended that she had a right,
founded on the discovery and possession of certain por-
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tions of the Atlantic Coast, to extend her soverciguty
by given latitudes to the Pacific, i. e., from sea to sea.
This elaim was oppozed by Franee aud Spain, and was
abandoned by Great Britain in the treaty of 1763, which
established the Mississippi as the western boundary
of her possessions. The United States, on the other
hand, in the discussions with Spain as to boundaries,
in 1803, laid down the principle that when a nation
“takes possession of any extensive seacoast, thaf pos-
session is understood as extending into the interior of
the ecountry, to the sources of the rivers emptying
within that coast, to all their branches and the comntry
they cover, and to give it a right, in exclusion of all
other nations, to the some,""! Referring to this rule,
one of the most eminent of recent publicists suggests
that it perhaps may be qualified by the ““tacit reserva-
tion" that ‘‘the extent of coast must bear some rea-
sonable proportion to the territory which is claimed in
virtue of its possession.'"*

An examination of houndary settlements will further
show that, in its practical application lo such setile-
ments, the prineiple of ufi possidetis has also heen
emplored in an ancillary sense, as an aid to the under-
standing and establishment of claims founded on docn-
mentary titles rather than as a means of overriding
them. In such cases the question may be considered
ag one compounded of law and of fact, and ealling for
an equitable solution.

® Messre, Monroe and Pinckney, American Plenipotentiaries; to ban
Pedro Cevallos, Minister of State of Spain, April 20, 1803, 2 Am. State
Papers, Foreign Relations (folin), 664,

AHall, International Law, 4th ed, p. 111,
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IV. Tur Privcrrre or Umt Possmers 1w Lativ-
AxEnica.

Nowhere has the principle of Ui possidetis been
more frequently invoked than in the adjust ient of
boundaries in Latin-Ameriea. This circumstance is
to be aseribed, not to any theoretical preference for the
prineiple among the peoples coneerned, but to the sim-
ple faet that the eonditions there existing—conditions
growing out of the gradual exploration and settlement
of vast regions previously unknown—required its in-
troduction as the only practical basis of delimitation.
“I'requent conventions,”” says an eminent Chilean pub-
licist, ““were concluded on the subject of boundaries.
But, whether or not the boundary lines thus established
were drawn on the authority of the wti possidetis of
1810, they were vague and sometimes conflicting, ow-
ing to the lack of precise geographieal kmowledge of
the regions affected, For this reason, all the states
of America have had boundary disputes with all of
their neighbors. The peeuliar geographical situation
of these countries, loeated on the coast and with terri-
tory extending in toward the centre of the continent
and delimiting several states at the same time, made
such a clash inevitable.. Brazil, for example, touches
the frontiers of all the states of South Ameriea and
the three Guianas, with the exeeption of Chile, Further-
more, the disputes extended over immense zones of
territory, which were oftentimes claimed by two or
more States at one and the same time, Tt may be said
that a very considerable part of the diplomatie his-
tory of Tatin-Ameriea reduces itself to an acconnt
of the struggle over boundaries. For this reason, and
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because of their great political and economie signifi-
cance, these contests veeupy a place of eapital impor-
tance in that history, They have piven rise to armed
invasions or to oceupations of the tracts in litigation,
by one of the interested parties and Liave, on more than
ane oecasion, led to war. They have, as well, ereated
interesting new problems of International Law: e. o,
the rights and duties of the interested states in the
territory in dispute, during the proeess of the contest;
the value of bona fide acts of oecupation in it; the
responsibility of the States for aets of eivilized por-
sons or native tribes committed in the contested
zones,'tE

It is a matter of common knowledge that, after tho
first discoveries of (lolumbus were made known in Fu-
rope, the Pope, Alexander V1., by a Bull issued on May
4, 1493, declared that all lands discovered and to be
diseovered '“to the west and south™ of a line dreawn,
from the North to the South Pole, 100 leagues “west
and south™ of the Azores and (Cape Verde Islands,
and not in the aetual possession of any Christian
power, should belong exclusively to Spain™® This line
proving to be unacceptable to the Portuguese Govern-
ment, it was modified by the treaty of Tordesillas of
June 7, 1494, by which a dividing line between the lands
discovered or to be dizeovered by Spain and Portugal
was drawn at 370 leagues west of the Cape Verde Is-
lands. The Papal Bull, as modified Iy the treaty of
Tordesillas, is often referred to by writers as having
divided the “*New World"" between Spain and Por-
tugal; but a moment’s consideration will eonvince us

" Alvarer, Ameriran_PToh]e_m- in Internatinnal Lavw, 23-04
" Dumont, Corps Diplomatigue; yol, 11T, part 2, pp, 202-301
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that this coneeption of the matter invelves an ana-
chronism. As much as fifteen years after the first dis-
coveries of Columbus, although one may find on the
map a segment of what we now know as the continent
of South America, he will also find to the north, Iyving
between Furope and Asia, a vast streteh of ocean,
obstroeted only by a few islands.®® The New Warld,
as we now know it, was still unknown, =o that, however
broad the terms of the Papal Bull and the treaty of
Tordesillas may be, there was no actual conerete in-
tention of dividing between Spain and Portugal the
continents of North and South America, Nor was
this all. When in later yvears the American continents
were revealed, and Spain and Portugal had proseeuted
their discoveries not only in the Western Hemisphere
but also in the Kastern, it was found to be impossible
to apply the line of demareation of the fiffeenth cen-
tury. Owing to the defective state of geographical
seience, no agreement eould be reached even as to the
length of a degree on a great circle, the extent of a
league was undetermined, and no man could tell where
the line, even if it were to be adhered to, should ac-
tually run. Moreover, cach country had, in its explo-
rations and settlements, overstepped what the other
conceived to be its proper sphere, so that any attempt
to run the line wonld necessarily involve sacrifices,
If it were fixed at one place, Portugal must give up a
part of Brazil; if it were fixed al another, Spain mmust
give up the Philippines.

As the only way out of their difficulty, the two
Crowns deeided to renounes their ancient disputes, and

* e Ruyech's Nove of universalioy Orbir cagnisi febnlo, Romae 1608,
in NordenskiGWl's Facrimile-Atlar, 1559, p. 02 et 58, map xxxii,
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t'agreed in consigning to oblivion the rival elaims gTow-
ing out of the demareation line, and began all over
again, declaring Alexander’s Bull and the treaty of

Tordesillas and others based thereon aull null and
void, e

This conclusion, which was merely the necessary
summary of existing conditions, was formally an-
nounced in the treaty between Spain and Portugal,
signed at Madrid Ianuary 12 1750, Tn this treaty
the contracting parties.declared that they had resolved
to put an end to past and future disputes and to forget
and desist from all actions and rights which they might
have had by virtue of previous trenties, agreements.
or acts, and to ebserve two rules the first of which was
that the best-kncwn landmarks, such as the sources and
courses of rivers and the wmost notable mountains.
should be adopted & defining the houndaries gud the
segond. that each party should remain in possession
of what it then held, with the excention of suclh mutual
cessions ag_should be made for purpases of conven
ience, in order thal the boundaries might be as litile
subject to controversy as possible.

(Owing to historical incidents which need not be here
detailed, the divisional line, the bases of which were
thus indicated, was not actwally rum, and when the
colonies of Spain and Portugal became independent
their commeon frontiers remained unmarked; hut the
principle of uii possidetis was preserved. Thus by
the treaty of limits between Prazil and UTrnguay, con-
cluded at Rio de Janeiro, October 12, 1851, it was de-
clared (Art. I1.) that the contraeting parties recoonized

" The Demareation Line of Alexander VI, Fale Retvere, val. 1, p 54,
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“‘as the basis whieh is to regulate their limits the ufi
possidelis.”™™ By the treaty between Brazil and Peru,
signed at Lima, October 23, 1831, it was agreed that the
boundaries between the two countries should be **regu-
lated on the principle of wi possidelis.,”” So, in the
treaty of limits between Brazil and Venezuela, signed
at Caracas, November 25, 18532, it was declared (Art.
1) that the contracting parties agreed upon and recog-
nized “*as a basis for the determination of the frontier
between their respective territories the wutt posside-
tis."""® By the convention between Brazil and Paraguay
concluded at Rio de Janeiro, April 6, 1856, the con-
traeting parties agreed that they would “respect and
reciprocally eause the present uti possidetis to be re-
spected, '™ The same prineiple was recognized in the
treaty of limits and the aceompanying protocol between
Brazil and the Argentine Confederation signed at Pa-
vima, December 14, 1857.7¢ These instruments are of spe-
cial interest as showing the admixture of questions of
fact and of law. The Brazilian plenipotentiary having
in the protocol declared, in respect of certain debat-
nble islands in the River Uruguay, that in agreeing,
as he had done in Art. IV of the treaty, that the two
rovernments should determine the matter *“‘in con-
formity with the prineiples of international law," he
did so on the understanding that *‘there was no in-
tention of prejudging Ly that elause the faets of pos-
session on the part of either nation, * * * whieh,
moreover, he considered to he well understood, because
the law of nations also sanctions the principle of ufi

" Iiritich and Foreign State Papers, Vol 40, po 1155
“Tir. & For, State Papers; vol. 4%, p, 1213,
" [r, & Tor, State Papers, vol. 46, p. 104,
"0r. & Yot Fta":h_'f’n]?cr!-,?'m!. 49, p, (1310
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possidetis as a legitimate title to territorial owner-
ship,"" the Argentine plenipotentiary roplicd that he
conld not “‘acknowledge any possession which was not
by reason of the sovereignty which the Empire hind
over one of the banks and the moicty of the river. '™

Finally, in the treaty between Brazil and Bolivia,
concluded at La Paz, March 27, 1867, the coutracting
parties agreed (Art, 1) “in recognizing as s basis
ot which to determine the boundaries between their
respective territories, the wfi possidetis.”

V. Its AppLicaTioN 1IN SpaNISH AMERICA.

1. Origin of the Spanish-American States.

As has been seen, the peoples of Spanish Ameriea
became familinr with the principle of wti pussidetis
in the eolonial days, when, with their peighibors of
Porturuese nationality, they engaged in territorial dis-
putes which their home governments sought to ad-
just, After their emancipation, they found oceasion
to invoke the same prineiple as between themselves,

Prior {o the emancipation, Spanish America was di-
vided into four viceroyalties: Mexivo, Santa ¢ (New
Granada), Peru, and Buenos Aires; and into seven
captaineicsgreneral: Unba, Porto Rieo, Santo Domin-
go. Yucatan, Guatemala, Coracas (Venczoeln), and
Chile. What an eminent Chilean publicist hins termed
the “supersensitive spirit of national indepedenes, ™=
but what mizht with equal justice be regarded as the
manifestation of loeal attuchments inevitahly tosult-
ing from generations of association and eonfirmed

14, 18
B Alvarer. American Problems in Intermatiopal Lay, 2]
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habits of political thought and action, caused these ad-
ministrative divisions to split up into independent states.
(olombia, as successor of the vieeroyalty of Santa Fe
(New Grenada), and Venezuela, ns the sueecessor of
the captainey-general of Caraens, date their movement
of emaneipation from 1810, November 27, 1511, rep-
resentatives of five provinees of Santa INé ndopted at
Bogota a federative compaet, constituting The United
Provinces of New Granada. In this compact, while
declaring their wish to establish a general government
which should exercize the powers **proper and peculiar
to the nation, considered as one and indivisible,”” they
reserved to cach of the provinees “‘its liberty, sov-
ereignty, and independence in all matters which do
not concern the common weal,"" and partieularly goar-
anteed, not to the nation, but to *‘each’’ of the provinees
““the interrity and inviolability of its territories. '=*
In December, 1819, a Congress of delegates of Vene-
zuela and New Grauada declared these two Stales to
be united nnder the name of Colombia; and into this
nnion Boelivar ineorporated in 1822 the territories of
(Juito and Guayaquil. In 1829 Venezuela detached
herself, while in 1830 Quito and Guayaquil fernmed a
republic called Eenador. The ancient New Granada,
left alone, resumed its original name, which it again
dropped in 18537 for that of Clolombia®, The ancient
Vieeroyalty of Buenos Aires, dating its movement of
emancipation, as also does Chile, from 1810, declared
itself independent in 181G, under the mame of the
United Provinees of the Rio de la Plata; but the ter-
ritory, to which it in whole or in part laid elaim, came

# 4 Hr. & For, State Papers, part 2, pp. 1069-1080,
" Sce Alvarez, Le Droit Intermational Américain, 62-63.
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soomer or later to form the four independent states
of Argentina, Paraguay, Uruguay, and Bolivia. The
ancient captainey-general of Guatemala, declaring its
independence in 1821, became in 1823 the Republic
of the Centre of America, which later broke up into
the five independent states of Guatemala, Salvador,
Honduras, Nicaragua, and Costa Riea. Pern dates
her independence from 1824. Tt is needless to say (hat
the establishment of the various independent govern-
ments which have been enumerated did not take place
without frequent armed confliets, into the history of
which it is unnecessary now to enter.

2. Absence of Definite Boundaries.

When the process of emancipation was complete,
not a single boundary line had been actually agreed
upon and defined, much less marked. Even where at-
tempts were made to indicate them, the indications
were insufficient or defective, owing to the want of
precise geographical data. The earlier laws, decrees
and orders of the former Spanish government, home
and colonial, were for the same reason necessarily in-
sufficient.

The act, formulated in 1819 and andopted in 1821,
uniting New Granada and Venezuela as the Republic
of Colombia, declared that the territory of that Re-
public should be that comprehended within the limits
of the ancient captainey-general of Venezueln and the
viceroyalty of New Granada, but that the *‘settlement
of ite precise boundaries’' should he *‘reserved for
a more suitable time.””™® The constitution of Vene-
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zuela, adopted in 1830, merely stated that the national
territory comprised ‘‘all that which, previously to the
political changes of 1810, was denominated the cap-
tnineyv-reneral of Venezuela.”’*® A similar definition,
mutalis mutandis, was embodied in the constitution
of New Granada of 1832.%° It was only in 1881 that a
treaty was concluded between the two countries refer-
ring their disputes as to boundaries to the arbitration
of the King of Spain,

The treaty of perpetual union, league and confedera-
tion between Colombia and Pern, signed at Lima, July
6, 1822, contained the following stipulation:

“Art. IX. The demareation of the precise
Boundaries which are to divide the Territories
of the Republic of Colombia and the State of
Peru, shall be arranged by a particular Con-
vention as soon as the approaching Congress of
Pera shall have authorized the Executive of that
State to settle this point; and any differences
which may occur on this subjeet ghall be settled
by conciliatory and peaceful measures, becom-
ing hrotherly and confederated Nations.’™®

Seiior Revenga, Secretary of State for the Depard-
ment of Foreign Affairs of Colombia, in his report to
the Congress, Jan. 2, 1826, stated that, owing to the
vicissitudes which Peru had experienced, the settle-
ment of the frontier on that side had been postponed,
but that there was reason to hope that it would be
definitively settled; and he significantly added that
in preparing instructions for the representatives of

™18 Br. & For. State Papers, 1718,
719 Td, 911, ' Aoy
=11 Br.-& For. State Papers, 105
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Colombia “‘particular attention’® had been paid to se-
curing ‘‘the most convenient, clear and natural fron-
tiers.”™®  I'inally, the two countries, by the treatv of
Sept. 22, 1829, following  war between them, entered
into the following stipulation:

_""Article V. Both parties acknowledge as the

limits of their respective Territories those be-

longing to the ancient Viceroyalties of New

Granada and Peru prior to their independence,

with such variations only as they may deem it

convenient to agree upon; to which end they en-

gage to cede to each other, reciprocally, such

small portions of Territory as may be necessary

to fix the Boundary Line in a more natural and

precise manner, and be better caleulated to avoid

offence and misunderstandings between the au-

thorities and the inhabitants on the frontiers.”'?®

The state of Ecuador having been formed out of the

southern part of Colombin, it necepted, as its boundary

with the latter country, the limits which, conformably

to the Law of Colombia of June 25, 1824, **separated

the provinees of the ancient Department of the Caunca

from that of Eecuador.” Sueceeding thus to the dis-

pute between Colombia and Peru, Ecuador made in
1832 with-Peru the following agreement:

"“TUntil & convention respecting the limits of
the two States shall have been concluded, the
present limits shall be recognized and re-
spected, a2

By the Treaty of Peace, Friendship and Alliance,
signed at Guayaquil, Jan. 25, 1860, another stipula-

*13 Br. & For, State Papers, 1010-1011

"16 Br. & For. State Papers, 1242, 1243,

" Treaty of Peace, Dec #, 1832, o0 Rr. & For State Papers, 106,
1207, Art L

S Are. X1V, Treaty of Friendzhip, Albance and Commerce helween

Eetador and Pern, signed at Lima, July 12, 1832, 20 lr. & Fap. Siale
Papers, 1311.
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tion on the subject of boundaries was entered into.
Territories elaimed by FPeru having been pledged or ad-
judicated to British creditors of Eenador, the Peruvian
nexotiator produced certain documents, the chief of
which was 2 Roval Deeree of July 13, 1802, to sub-
stantiate the rights asserted by Pern to the territories
of Quijos and Canelos. The government of Ecuador,
recognizing the value of the documents, declared void
the “*adjudication,’” and agreed to rectify the hound-
aries and to this end to appoint a mixed commission.
Meanwhile, the two countries engaged to accept as
their limits **those which arize from the wii possidetis
acknowledeed in Article V, of the Treaty of September
22, 1829, between Colombia and Peru, and which were
those of the ancient vieeroyalties of Pern and Santa
Fé, nccording to the Royal Decree of July 15, 1802"
Ecuador reserving, however, the right to prove its title
to Quijos and Canelos within the peremptory term of
two yvears.®. As has been seen,™ the "‘uti possidetis’’
of the treaty of 1829 was ‘‘the limits * * * be-
longing to the ancient viceroyalties of New Granada
and Pern prior to their independence,’” the date of
New Granada's independence being 1810 and of Pera’s
1824, By a treaty signed at Quito, August 1, 1887, the
two eountries agreed to submit the question of their
honndary to the King of Spain, whose award has never
been rendered. The treaty laid down no rule what-
aver for the guidance of the arbitrator’s decision. The
sontroversy is currently stated to involve as to Eeuador
two-thirds of the entire territory which she claims as
her own,

250 Br. & For. State Papers, 1086, 1057,
™ Supra, po23
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By the Definitive Treaty of Peace and Friendship
between Bolivia and Peru, signed at Arequipa, Nov. B,
1831, it was agreed (Art. XVI) that a commission
should be named by the two governments **for the
purpose of drawing up a topographical Map of their
Frontiers and auother the statistics of the Population
located upon them, in order that, without detriment
to the two States, such cessions may be reciprocally
mada as may be necessary for an exaet and natural
demarkation of their Boundaries; which shall Le
formed by the rivers, lakes, or mountains; it being un-
derstood that neither Bolivia nor Peru will refuse to
make such transfers as may conduce to this object, on
condition of their mutually giving such competent in-
demnifications, or compensations, as may be satisfue-
tory to both Parties’; and it was further agreed (Art.
XVII) : “Until the fulfilment of the preceding Article,
the existing Boundaries shall be recognized and re-
speeted, 38

These stipulations were substantially repeated in
the Treaty of Friendship and Commerce signed at Are-
quipa, Nov. 3, 1847.%% This treaty was, however, ap-
proved by the Peruvian Government and Congress only
with certain ‘‘modifications and suppressions,’” to
which the Bolivian Government and Congress gave
their consent. A new Treaty emhbodying these changes
was signed at Lima, December 11, 18458, Article ITT
of this treaty reads as follows:

®10 Br. & For. State Papers, 1333, 1387-1358.
¥ 36 Br. & For. State Papers, 1137, 11331139
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“III. A commission shall be appointed by
both Governments charged with econstrueting
a topographical map of their frontiers, for the
purpose of restoring to either State the lands
which have become intermingled with the actual
fromtieve, reestablishing their anecient land-
marks with the view ¢f avoiding doubts and con-
fusion in future, both States engaging to pre-
serve the territory which has always belonged
to them, and not to demand or solicit any terri-
tory from the other either by way of transfer,
compensation, or any other reason whatso-
E‘.ET_!F:!T

Fifteen years later, the boundary still remaining
unadjusted, another treaty was concluded, Nov. 5, 1863,
by which it was again agreed to appoeint a Mixed Com-
mission ‘“to make the topographieal chart of the fron-
tiers, and to verify the demarcation according to the
data and instructions'’ which should ‘‘be duly given by
both the parties.” This work was to ‘*be taken into
consideration for a Treaty of Limi{s' which shonld
“‘be promptly concluded,” and until these stipulations
were carried out the **actual limits' were to be *‘recog-
nized and respected.’’® Only within the past two
years, as the result of an award of the President of
the Argentine Republie, as arbitrator, supplemented by
a compromise as to a part of the line awarded, has a
conelusion been reached.

The houndary between Chile and Bolivia formed the
subject of Trenties concluded August 10, 1866, Janu-
ary 8, 1873, August 6, 1874, and June 21, 1875 Con-
tested soverelenty over two geographical degrees of
territory was involved in the diseussion. No general

37 Br, & For, State Papers, 704, 795
“ 55 Arl& For. Siate Papers, 597, B4l
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principles were enunciated in the treatics. The pres-
ent possession of the partics was entered npon under
the treaty of peace of Ancon of 188330

By the Treaty of Peace, Friendship, Cornmeree and
Navigation between the Argentine Republic and Bo-
livia, signed at Buenos Aires, July 9, 1868, it was
agreed that the boundary should be arranged by a
special convention, and that, until the demarcation
should be made, possession should ‘“confer no right to
territories which did not belong in the first instanee to
either nation.”"** A wmedus vivendi was arranged, June
11, 1888, by which it was agreed (1) that, within the
Chaco, a provisional line should be observed, with the
stipulation that Bolivia should come to an understand-
ing with Paraguay as to boundaries; and (2) that, out-
side the Chaco, where Balivia borders on the Argentine
Republie, neither Government was ‘““to advanee be-
yond its actual possessions.” Tt was understood that
this provisional arrangement was to imply no renun-
ciation of territorial claims. it

Iu the Treaty of Limits of July 15, 1852, the Argen-
tine Republic and Paragoay undertook te fix their
boundaries by direet negotiation. No mention is made
of the wli possidetis in any form; nor is any referonce
made to principles beyond the declaration that the con-
tracting Governments, ‘*with the view of fixing defi-
nitely the relations between the two States, founded
on the prineciple of reciprocal interest, communily of
origin, and other cireumstances that naturally unite
them," had “‘resolved to establish where mosi neces-

" &6 Br. & For. State Papers. T17-710, &5 [d, 273-296: 71 Id, £07;
Alvarer, American Principles af [nternational Law, 23,

“72 Br. & For. State Papers, 601-611,
“19 Br. & For, State Papers, §32-533,
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sary their territorial limits, establishing at the same
time the bases on which commerce and navigation®
should be “‘arranged between the two Republics.’''¥
By the Treaty of Limits of February 3, 1876, they
drew a line without declaration of prineiples, but sub-
mitted to the Arbitration of the President of the United
States, who duly rendered an award, the question of
title to a certain portion of territory, including the
Villa Ocecidental . *®

By the Treaty of Friendship, Alliance, Commerce
and Navigation, signed at Santiago, Nov. 20, 1826, the
United Provinees of the Rio de la Plata and Chile
bound themselves (Art. III) “to guarantee the integ-
rity of their Territories, and to co-operate against
whatever Foreign Power should attempt to alter, by
foree, their respeetive boundaries, as recognized before
their emancipation, or, subsequently, in virtue of spe-
cial Treatiez.””** Thirty years later, the Argentine
Republiec and Chile, by their treaty of peace, com-
merce and navigation, coneluded Aung, 30, 1855, entered
into the following stipulation:

“tArt, XXXIX. The two contracting parties
recognize as the limits of their respective ter-
ritories those which they possessed as such at
the time of their separation from the Spanish
dominion in the year 1810; and they agree to
adjourn the questions which have been or may
be raised on this matter, in order to discunss them
later in a pacific and friendly manner, without
ever having reconrse to violent measures; and,
in ease they should not have brought about a

48 Br, & For. Siate Papers, 1256
“gs Br. & For, State Papers, 97.
*14 Br. & For. State Papers, D65,
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complete agreement, to sulnnit them to the ar-
bitration of a friendly nation.”

On this basis the adjustment proececded, with nego-
tintion, mediation, and arbitrations, till at length the
divisional line was established, elaims of right piving
way, as Calve has observed, to “arrangements of de.
limitation,'"®

Without undertaking hero to review in detail the nd-
justments of boundary hetween the States of Central
Ameriea, it suffices to say that they have adopted ns
a general basis of settlement the limits of the time
of their independence, viewed in the light of the prin-
ciples of international law and of considerations of
equity and praetical convenience, Thus, in the bhound.
ary convention between Guatemala and Honduras, of
March 1, 1895, the contracting parties, after providing
for the appoiotment of a mixed commission to make
studies and sorveys and propose bases of settlement,
stipulated as follows:

‘Article VI. To take the necessary resoln.
tionz, the Contracting Governments, nfter the
Mixed Commission shall have presented their
Report, shall give their consideration to the ob
servations and studies of said Commission, and
the lines marked in public documents not con-
tradicted hy others of the same nature and of
greater force, piving to each the value corre-
sponding to it according to its antiquity and juri-
dical efficacy: the extent of the territory which
formed the ancient provinees of Guatemala and
Honduraz at the date of their independence;
the dizpositionz of the Royal Ordinance of In-
tendants which then ruled; and, in general, all

“ Calvo, Le Drait Tnternational, ed. 1596, 1. 424
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doeuments, maps, plans, ete.,, which may lead
to elearing up the truth, preference bheing given
to those which by their nature should have
greater force owing to their antiguity, or being
more clear, just, or impartial, or for any other
sneh pood reason aceording to the principles of
justice.

“Possession shall only be considered valid so
far as it is just, legal, and well founded, in con-
formity with general principles of equity, and
with the rules of justiee sanctioned by the Jaw
of nations, ¢

In the Treaty of Tegucigalpa of 1894, under which
Henduraz and Niearagua submitted their boundary
question to the King of Spain, whose award was
rendered in 1906, it was agreed that each of the He-
publics was the owner of the territory which, at the
date of their independence from Spain, the date of
which was reckoned as 1821, constituted, respectively,
the Provinces of Honduras and Nicaraguna.,

Costa Riea and Niearagua adjusted their boundary
in 1858 by direct negotiation. The validity and effect
of this settlement formed the subjeet of an arbitration
before the President the United States in 188897

The unsettled boundary between Guatemala and
Mexico has formed the subjeet of numerous conven-
tions. In a preliminary agreement signed at New
York, August 12, 1882, by President Barrios, of Guate-
mala, and Mr. Romero, the Mexican Minister in the
United States, there may be noted the following clanse:

V. In the demarecation of the boundary line
actnal possession shall, as a general rule, serve

g7 Br, & For. State Papers, 630, 531-538.
" Maare, International Achitrations, 11, 1045-1069.
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as the basis by whicli to be guided; but this shall
not prevent said basis from being laid aside by
both parties, by mutual consent, for the purpose
of following natural lines, or for any other rea-
son, and in such ease the system of mutual com-
pensations shall be adepted. Until the hound-
ary line of demarcation be determined, each of
the contracting parties shall respect the actual
possession of the other.”™®

Referring to boundary disputes in Latin-America,
a South American writer, heretofore quoted, has ob-
served:

““These contests have been terminated gener-
ally by compromise or arbitration. In these
cases, the arbitral sentence bas always given
more importance to Litles of occupation, pos-
session, prescription, ete., established by the
interested states, than to the cconmomic econdi-
tion in which these territories would remain in
consequence of the award. Thus, it has more
than onece occurred that these comtests have
heen resuscitated, or remain onlv Jatent so thatl
some day ihey may agaim become 1 new cause
of conflicts.”™?

3. Uti Possidetis of the Date of Independence.

In applying the principle of wli possidetis to their
houndary settlements, the commtries of Spanish Amer-
ica, in eases in which conquest has not played a part,
have adopted as the time of its application the date of
their independence,—a eriterion in no sense speeially

"1 Nr. & For. State Papers, 272, 273,
" Alvarez, Ametican Problems in Int. Law, 24
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Spanish-American, since it is also maintained by Bra-
zil, and is in faet the only one for which the grounds are
apparent. DBut, from the review just made of actual
internationnl agreements and settlements, three facts
stand eclearly out: (1) That the prineiple was not ex-
pressly referrved to in the earlier treaties, and that.it
has not been so constantly invoked nor has its praectical
effect been by any means so important as writers and
learned advoeates have sometimes asserted; (2) that
as to the date of its application there is a radical and
pevmanent disagreement. based upon hisforical facts
that cannot he_altered and (3) that it was only after
the lapse_of years, when wars had opened the way to
claims based on violence and the spectre of conquest
had arisen. that enough importance began to be at-
tached to the dale to cause it to be mentioned in
treaties. As a safeguard against this peril, an attempt
was made to establish, without regard to all the faets,
a general prineiple, having the aspect of a rule of law,
which any power secking to establish or to enlarge its
boundaries by force might be charged with having vio-
lated. This attempt was, however, confined to South
Ameriea, for the cbvious reason that there was not a
single Central American State that could eclaim to
have been independent earlier than 1821, “‘In South
Ameriea,’’ says a writer heretofore quoted, “‘bound-
ary controversies have been. based generally on the
theory that the right to the disputed zone is derived
trom the ufi possidetis of 1810, which is vagne and
sometimes conflicting and on that account has.often
led to three countries claiming the same territory.''®®

¥ Alvarez, American Problems in International Law (N. Y., 1000).
a4, The Authar is counsellor to the Chilean Foreign Office.
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Again, referring to the same subjoct, he 8ays:

‘“In the settlement of disputes concerning the
del:.tmltatiun of boundaries a principle of L;Ere‘l}'
Ameriean origin is frequently involved, numely,
the Uti Possidetis of 1810, which has been rec-
ognized by many of the States of the New World
in treaties, conventions, and acts. This prinei-
ple modifies, defines, and at the same time is
influenced by the general principle of long con-
itp:;nur.w:‘llu pacific possession of disputed terri-

3 TRt

In the acts of the Panama Congress, before which,
in view of the objects of the meeting, the territorial
question was necessarily important, the phrase wii
possidetis is not found; and this in spite of the fact
that Colombia, which seems to have taken the lead in
introdueing it into diplomatic correspondence, distinet-
Iy proposed its adoption in the discussions leading up
to the Congress. This fact is stated by Senor Pedro
Gual, Seeretary of State for Foreign Affairs, who, in
his report to the Colombian Congress, April 17, 1823,
referring to the steps taken to bring about an American
Confederation by means of a Congress at Panama,
specified, as one of the articles whieh his Government
had proposed:

“TI. That in order to render this guaraniee
(of territories) effective, the uti possidetis of
1810, according to the demarcation of Territory
of each Captainey-General or Viceroyalty,
erected into a sovereign state, be taken as the
m]E.”l!

*1d. 94,
“10 Br. & For. State Papers, 748-743,
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The Congress met on June 22, 1826, Colombia, Cen-
tral America, Peru and Mexico being represented. At
the Iast of the ten meetings, which was held on the 15th
of July, there were signed (1) a “treaty of union,
league, and perpetual confederation,”” (2) an agree-
ment for the periodical reassembling of the Congress
at Tacubaya, in Mexico, (3) a convention fxing the
wilitary forees to be furnished by each Republic for
the common defense, and (4) an agreement as to the
organization of the confederate army, The only one
of these instruments in which boundaries are mentioned
is the first. It appears by the protocols of the Congress
that on the 11th of July, the draft of the treaty of
“ynion’’ being under consideration, the plenipoten-
tiaries of Central America, when Art. 21 was read,
proposed to supplement it by ‘‘an additional article,
whereby the limits of each nation, as fixed by amicable
arrangements to be made according to cirenmstances,
should be mutually guaranteed.”” The proposed arti-
ele was read and agreed to, and was numbered 22,
These two articles, forming part of the treaty of **Un-
ion,” read as follows:

it Article 21, The contracting parties solemnly
obligate and bind themselves to uphold and de-
fend the integrity of their respective territories,
earnestly opposing any attempt of colonial set-
tlement in them without authority of and de-
pendence upon the Governments under whose
jurisdiction they are, and to employ to this end,
in common, their forces and resources if nee-
BESIUTY.

“ Article 22, The contracting parties mutually
guarantee the integrity of their terrifories as
soon as, by virtne of special conventions con-
eluded .between each other, their respective
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boundaries shall have been determined ; and the
preservation of these frontiers shall then be un-
der the protection of the confederation,'ss

As is generally known, the treaties never became
operative, Colombia alone having approved them and
she only partially.

It is sometimes stated that the uti possidetis of 1810
was proclaimed by the Congress at Lima in 1848, hut
the statemeni appears to be not altogether accurate.
The assembling of this Congress, which met on Dee.
11, 1847, on the invitation of the Peéruvian Govern-
ment, and in which Belivia, Chile, Ecuador, New Gra-
nada (Colombia), and Peru were represented, was due
to the apprehiension felt as to the expedition which
General Flores was organizing in Spain to recover the
government of Eenador. In the instrnetions of the
Peruvian Government of Nov. 30, 1847, to its plenipo-
tentiary, we therefore find this paragraph:

‘‘There will be a stipulation made between
the allied nations to preserve their territorial
integrity : consequently, they will not permit any
foreign power, under any pretext whatever, to
occupy any part whatever, no matter how small
it may be, of the territory of any of the allied
States, who for fixing their limits will adhere
to the rule of the wfi possidetis of 1824, when
ihe war of independence ended with the battle
of Avaecuchp. "3

December 16, 1847, the plenipotentiary of New Gra-
nada, in accord with the representatives of Chile and

Y Treaty of perpetua] union, league, and confederation between the
Republics of Colombia, Central America, Pery, and the United Mexican
States, signed at Panama, July 15 1328: First Int. Am, Conlerence,
Historical Appendiz, IV, 177, 184, 188,

" Aranda, Congresos v Conferencias Imlermacionales, I 87,
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Bolivia, presented to the Congress a project of a treaty
of Confederation, By Art. VII of this project it was
proposed that the Confederated Republies should * rec-
ognize as a prineiple founded in perfeet right, for the
fixing of their respective limits, the wti possidetis of
181077 that, in order to mark such limits, when they
were ‘‘not found in a natural and precise way'' (donde
no lo estuvieren de una maners natural ¥ precisa),
they should name commissioners, whe, having met, and
recognizing as far as possiblo the territory invelved,
should determine the dividing line of the two Repub-
lies, taking the summits dividing the waters, the thal-
weg of the rivers, or other natural lines, when the
localities permitted, to which end they should have
power to make the necessary exchanges and compensa-
tions of territory, in the manner most condueive to the
reciprocal convenience of the two Republics; that, if
the line adopted by the commissioners should not be
approved, the matter should be submitted to the ar-
bitral decision of the Congress of Plenipotentiaries of
the Confederated Republics; and that ““the Republics
which, having been parts of the same State at the proe-
lamation of independence, were separated after 1810,"
should be considered as baving the boundaries which
they recogmized as theirs “‘at the time they were con-
stituted,” without prejudice to treaty settlement.®s

The Plenipotentiary of Pern presented on the same
day the bases of a similar treaty; but, in conformity
with his instructions, he proposed (Art, VI), as the
boundary rule, ‘‘the uti possidetis of 1824, after thu
termination of the war of independence with the battle
of Avacucho.’’®

'ﬁfandi}rgung;tsnn y Conferencias Internacionales, 1..92,.03, 56, 47,
“I1d. 1.'108, 104
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LDe::, 17, 1847, the Congress took up the New Grana-
dian project. When Art. VII wns reached, Peru pro-
posed to substitute the wti possidetis of 1824 for that
of 1810. A majority of the Plenipotentiarics exprossed
the view that the battle of Ayacucho had nothing to do
with the discussion, and lad created no new richt as

to limits; that the Spanish-American Republies ecould
found their territorial rights only on the dispositions
of the Spanish Government, in foree at the time of the
declaration of independence, and on the treaties and
conventions celebrated since that date, and this was
what the article provided, The Peruvian Plenipoten-
tiary asked that the examination of the article be sus-
pended so that he might take the instructions of his
Government on the subject, Jan, §, 1848, he presented
some amended artieles, among which was a draft of
Art, VII substantially as it stood in the final trenty.
This treaty was signed February 8. Art. VII reads
ns follows:

“Artiele VI The Confedernted Republics de-
clare their right is perfect to keep the bound-
nriez of their territories ns they axisted at the
time of the indepéndence from Spain of the re-
spective Viceroyalties, CUnptaincies-genernl or
Presidencies, into which Spanish Amerien was
divided; and in order to mark out said hound-
aries where they are not found in a natural and
definite way, they ngree that in such case the
Governments of the Republics interested shall ap-
point eommissioners, who having met and recog-
nizing as far as may be possible the terrifory
under econsideration, shall determine the divid-
ing line of the Republies, taking the summits that
separate the waters and thalweg of the rivers,
or other natural lines, provided the localities
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permit it; to which end they shall be able to
make the necessary and compensatory exchanges
of land, in such manner as may best suil the re-
ciprocal convenience of the Republies. If the
respective Governments do not approve the de-
marcation made by the commissioners, or if
the latter are not able to come to an agreement
in order to make it, the matter shall be submitted
to the arbitral decision of one of the Confed-
erated Republics, or of some [riendly Nation, or
of the Congress of the Plenipotentiaries.

“The Republics which, having been parts of
the same State at the proclamation of independ-
ence, were separated after 1810, shall be kept
within the boundaries which they recognized for
themselves, without prejudice to the 'Treaties
they may have celebrated or shall celebrate in
order to vary or perfect them in conformity with
the present article.

““What is provided in this article shall in no
way alter the Treaties or Conventions concern-
ing boundaries celebrated between any of the
Confederated Republics, nor constrain the lib-
erty which these Hepublics may have to arrange
among themselves their respective hound-
E_rie,g_ua'r

It thus appears that in the final {reaty the specifica-

tion of a date when the several viceroyalties, capiain-
cies-general and presidencies beeame independent of
Spain was omitted, the year 1810 being mentioned only
in connection with States which split up affer the move-
ment for independence began,

In the so-called Continental Treaty, signed Sept. 15

1856, by the Ministers of Pern, Chile, and FEeuador, it
was agreed (Art. XIIT) that none of the contracting



UTI1 POSSIDETIS a0

parties should cede or pledge any part of its territory
or permit therein any foreign establishment, but:

_‘*This stipulation shall not prevent the ces-
sions which the said States may make one to
the other to regulate their geographical demar-
eations or to fix natural limits to their terri-
tories, or to determine with mutual advantage
their boundaries,’'*

Guatemala, Salvador, Costa Riea and Mexico gave
their adhesion to this treaty. Desides, on Nevember 9,
in the same year, a similar agreement was concluded hy
Mexico, Guatemala, Salvador, Costa Riea, New Gra-
nada (Colombia), Venezuela and Pern, throngh their
plenipotentiaries at Washington.®?

Nov. 14, 1864, on the invitation of the Peruvian Gov-
ernment, a Congress, composed of representatives of
Chile, Salvador, Venezuela, Colombia, Eenador, Pern,
and Bolivia, met at Lima. An envoy from the Argentine
Republie was present, but without aunthority to sign
anvthing. During the Congress, the conflict hetween
Pera and Spain over the Chincha islands took place,
Although warious topies were embraced in the invita-
tion, there were adopted (Jan. 23, 1865) only two con-
ventions: one, of ““Union and Defensive Allinnpee':
the other, on the ““Maintenance of Peace.' The
former contained an article (IX) like Art. XTII of
the Continental Treaty of 1856.%

It is true that Peru has on certain occasions, one of
which zeems to have been as earlv as 1833, invoked
“‘the principle of wti possidetis of 1810"" amninst a

“ Aranda, T, 242,
® Alvarez, Le Droit Tnt. Américain, 55-57.
* Alvarce, Le Droit Tnt. Américain. 58-50; Arands, T. 428
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government that professed to maintain it. Notably
was this the case when, in the cloging days of the War
of the Pacific, the representative of Feru, together
with the representatives of certain other Spanish-
American countries, including those of Salvador and
Santo Domingo but not that of Chile, signed at Cara-
cas, on August 14, 1823, Bolivar’s birthday, a protocol,
“sami-officially agreed to ad referendwm,”” declaring the
““duty’” of upholding the integrity of territories ‘‘in
conformity with the principle of uii possidetis in 1810"
and ‘‘the obligation of ignoring the so-ealled Right of
Conquest.’

4. The “'Uti Possidelis Juris of 1810."

L]

To the phrase “‘ufi possidetis,”” in connection with
the year 1810, there is occasionally added the word
“juris.” The term ‘‘wli possidetis of 1810," says a
South Ameriean publicist, **is generally understood to
mean the territories which the respective countries had
the right to possess according to the Spanish adminis-
trative divisions obtaining at that date’';* and, reserv-
inz alwavs the question of date, it may be remarked
that the insertion of the word *‘juris,”” with a view
to emphasize the idea of the right to possess,” and to
divest the plrase ““uti possidetis’’ of its warlike as-
sociations, appears to reguire no comment. No¢ nation,
nnless under stress of war, when the right of conquest
arises, will admit bare possession, without regard te
the nature of its origin or the time and cireumstances
of its duration, as a source of title. As has heretofore
been pointed out, the principle of u#i possidetis, when

" Alvarer, American Problems of Int. Law, 22
 Alvarez, Le Droit Int. Américain, €5,
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invoked for thé amicable definition of international
boundaries, is not understood in so severe and sum.-
mary a sense.  Ner does the principle, as often seems to
be supposed, acquire in Spanish-Ameriea a speeial
juristic significance, by reason of the faet that it is in-
voked there by nations formerly subject to the same
sovereign. Such a condition is not peculiar to Span-
ish-America. It equally exists in the United States, the
boundaries of whose original States were founded on
British grants and charters, and were eventually ad-
Justed on the strength of those and of other dociments,
imperial and ecolonial, and of oeeupation, preseription
and mutual convenience. No one thought of denying,
as a general prineiple, the foree of imperial acts passed
prior to the Independence,

Apart from the nsual and reasonable interpretation
above defined, the phrase “‘uti possidefis juris' is
meaningless and seclf-contradictory. To say that the
word ‘“juriz’’ excludes altogether the consideration of
possession de facto, is to make the words self-destrus
tive. The judgment of ‘““uti possidetis’ cannot be
predicated of a situalion from which the thouslit of
continued physical possession is wholly excluded. Such
a use of terms wounld be purely faneiful,

It remained, however, for the eminent and ingenious
advocates of Colomlia, in the arbitration before the
President of France, not only to aseribe to Costa Riea
the “'uti possidetis juris of 1810,"" bul to give to it a
construetion as novel as it was fantastic. This was
that boundaries, as between the political divisions
which form the States of Spanish-America, could be
determined only by imperial ““laws’’ promulgated prior
to 1810; that by ““laws’’ eould be understoed only acts
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such as actually were, or, coming after-its publication,
were proper to be, included in the Recopilacidn de las
Leyes de Indies; and that all capitulations, official
commissious, reports and despatches, and all ocenpa-
tions, prescriptions and other customary proofs of the
historie evolution of right and title, must be rejected
as incompetent and unavailing.

To the dazzling effect of this startling and extra-
ordinary thesis there probably may be attributed the
award to Colombia of certain iglands belonging, not
to Costa Riea, but to Nicaragua. But, however this
may be, it is certain that the thesis was destitute of
other foundation than what were conceived to be the
necessities of Colombia’s case; that the effect of its
adoption would be to leave the countries of Spanish-
Ameriea for the most part without any basis for the
fixing of their limits; and that its assumption as to the
state or rule of Spanish law prior to the independence
of the colonies has been in principle repudiated by
two awards of the Government of Spain itself, ren-
dered, respectively, in the boundary arbitration be-
tween Colombia and Venezuela in 1891, and in the
houndary arbitration between Honduras and Niearngun
in 1906.

In the treaty between Colombia and Venezuela of
Sept. 14, 1881, the contracting parties, having, as they
declared, been unable ‘‘to come to an agreement as to
their respective rights or uti possidetis juris of 1810,""
submitted the question to the King of Spain, it being
agreed that to Venezuela belonged ‘“all the territory
appertaining to the jurisdiction of the ancient Cap-
tainey-General of Caracas by Royal Decrees of the an
cient Sovereign down to 1810,/ and to Colombia ‘‘all
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that territory which by similar decrees and at that
date belonged to the Vieeroyalty of Santa Fé' By
a protocol, however, signed at Paris, February 15, 1846,
his powers were ‘‘amplified,” and he was anthorized
to fix the line **as may be most in accordanes with ex-
isting documents whenever any peint may arise about
which there is not all the elearness that is desirahle.”
The award of the Queen Regent of Spain, rendered
Mareh 16, 1891, treated of the divisional line in six
seetions, as to the second and fourth of which, the
parties having reached an aceord, no further action
was necessary. s to the first and third, the doco-
ments were found to be in agreement. The Royal war-
rant of February 15, 1786, creating the command of
Barinas, which was invoked as the bhasis for the deter-
mination of the fifth section, was found to '* Five rise to
doulits,” so that the arbifrator was obliged lere to
invoke the power conferred by the protocol of 1E86.
For convenience, the sixth seetion was broken into
two parts, as to the first of which the award rested
upon a royal warrant appointing a governor for the
new distriet of Cumand in 1735; a despateh of this
governor; a memorial addressed to the King hy an-
other governor in 1743; maps, retums of population,
and official correspondence of the commander of the
distriet; & report of the head of the Jesuit Missions
on the Orinceo in 17489 a definition of the territory of
the Lieutenaney of the Guayana, by a person who was
aleo governor of Cumana, in 1761 a despateh of the
same official in the same year; o draft report on the
houndary of the Guayana in 1760; a report of the gov-
ernor of Caracas in 1762; maps by varions Spanish
geographers down 1o 1796, as well as two maps of later
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date; and the deseription of a journey made by order
and at the expense of the Archbishop and Viceroy of
Santa I'é in 1782-1783. These documents, it was de-
clared, “‘clearly fix the line of frontier as far as the
law is concerned.” As to the second part of the sixth
seotion, the disputants invoked but differently inter-
preted a Royal Warrant of May 5, 1768, The arbitra-
tor pronounced its terms “*not so clear and precise as
they ought to be,”’ and again invoked the protoeol of
1886, basing the award in this part on the following
grounds:

1. That Venezuela was *‘in bona fide possession of
the territories to the west of the Orinoco, Casiquiare,
Negro Rivers, which form the boundaries assigned on
this side to the Province of Guayana, in the above-
mentioned Royal Warrant of 1768."

2, That **Venezuelan interests are largely repre-
sented in the aforesaid territories, encouraged hy the
confident belief that they were established in the do-
minions of the United Siates of Venezuela. "

3. That “‘the Rivers Atabapo and Negro trace a
clear, definite and natural frontier, with only one break
of a few kilometres from Yivita to Pimichin, thus re-
specting the boundaries of these two villages.”

In the award rendered by the King of Spain, Dee. 23,
1906, on the boundary question between Honduras and
Niearagua, the arbitrator held that “‘the Spanish prov-
inces of Honduras and Nicaragua were formed by
historic evolution,”’ until, by virtue of the Royal Ordi-
nance as to Intendants of Provinces of 1786, they were
constituted as two distinct Intendencias of the Cap-
taincy General of Guatemala; that ‘‘the time of their
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emaneipation from Spain'' was “1821"; that a Rayal
Cédula affecting houndaries, though issned prior to
the independence, might be treated as not having ef-
fected any change where it was tacitly allowed to be
or was in fact loeally disregarded; that the exercise
of political jurisdiction in a positive and permanent
manner must be taken into account in fixing the limits;
that temporal divisions should conform to the spiritual,
and that the exercise of ecclesiastical jurisdiction
should be treated as proof of the extent of temporal
Jjurisdietion; that (as the treaty itself indicated) nat-
ural boundaries shounld be preferred to artificial ones;
that the appointments of eolonial governors, the com-
munications of local eolonial authorities to the home
government, and even the published writings of such
authorities, were to be accepted as sources of authority
for the demarcation of the boundiries; that diplomatic
documents of the independent governments concerned,
and even the statements of other interested govern-
ments, were likewise to be received; that the deserip-
tions in maps and geographies and books of travel
Spanish, Fnglish, French, German and Ameriean
{Worth and South), examples of which were cited from
1571 to 1901, were also to be consulted. On the proofs
thus assembled, the divisional line was awarded.

VI. Question Berwees Costa Rica axp Pawada,

In the treaty of Union, League and Confederation
between the United Provinces of the Centre of Ameri-
ea and the Republic of Colombia, predecessors of
Costa Rica and Panama, signed at Bogota, March 15,
1825, to which the present controversy runs back, it
was agreed:
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“ Article V. The two Contracting Parties mu-
tually guarantee the inteerity of “heir respec-
tive territories against the attempts and incur-
sions of the sub;ects of the King of Spain and
his adherents, on the footing on which they ex-
isted before the present war of independence.'’

““Article VII. The United Provinces of the
Centre of America and the Republic of Colombia
formally obligate and bind themselves to re-
speet their boundaries as they exist at present,
reserving to themselves to settle in a frlendly
manner, by means of a special convention, the
demareation of the divisional line between the
two States, so soon as cireumstances permit, or
whenever one of the Parties shall manifest to the
other its disposition to enter into such negotia-
tions.?!

It was [urther stipulated (Art. VIIT) that, in order
to facilitate this ‘‘boundary negoliation,'” the parties
should be at liberty to send commissioners to **visit all
the points and places on the frontiers and prepare such
charts as they may deem convenient and neeessary in
order to establish the dividing line."

Meanwhile, the two Governments were to co-operate
in preventing *‘the colonizations of unauthorized ad-
ventures in that part of the coasts of Mosquitos in-
cluded between Cape Gracias i Dios and the River
Chagres, * * * without having first obtained the
permission of the Government to which it belongs in
dominion and property.”’

Upon the strength of this treaty, by which the con-
{racting parties, while reserving the definitive settle-
ment of their divisional line for a special convention,
merely bound themselves ‘to respect their boundaries
15 they exist at present,’ the ardent and wnshrinking
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advoeates of Colombia, in the arbitration Lefore tl-
P'resident of France, did not Lesitate to affirm that the
Central-American Republic not only had accepted the
“Uti possidetis juris of 1810, Lut had aceepted it in
the faneiful sense in which they themselves in 1900
sought to interpret it. The simple and obvious facts
speak for themselves,

Colombia datez her independence from 1810, when
the movement for emancipation besan in that quarter.
The Constitution of the Republic of Colombia, adopted
at Cicuta, Aug. 30, 1821, declared (Title IT, Section 1,
Art. VI) that the territory of the Republic was ““the
same which was formerly comprehended in the Aneient
Viceroyalty of New Granada and the Captainey-Gen-
erel of Venezuela.” DPrecisely the same clause, with
the same numbering, appears in the Constitution of
April 29, 1830. The Constitution of New Granada of
April 20, 1843, Venezuela and Eenador having hecome
independent States, declared (Art, VIL):

“The limits of the terrifory of the Republic
are the same which in the year 1810 divided the
territory of the Vieerovalty of New (ironada
from that of the Captainecies-General of Vene-
zuela and Guatemals, and from that of the Portu-
guese possessions in Brazil; and * % *
from the Republic of Ecuador."

This clause is repeated (Art. II) in the Constitution
of New (Granada of May 22, 18538, and, the name of
Colombia bhaving been resumed, in the Constitution
of the United States of Colombia of May 8 1863.

Central American independence dates from Sepl. 15,
1821, when il was declared at the town hall in Guate-
mala City. The Constitution of the Republic of the
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Centre of America of Nov. 22, 1824, embracing the five
States of Costa Riea, Niearagua, Honduras, Salvador,
and Ouatemala, declared (Tit. I, See. IL, Art. V) sim-
ply that the territory of the Republie was ‘‘that which
formerly composed the ancient Kingdom of Guate-
mala, ' excepting, for the time being, the provinee of
Chiapas.

In the Constitution of ““The State of Costa Riea,”
of January 21, 1847, there may be found (Chap. IT,
Seetion I, Art. XXV) a somewhat detailed definition
of the houndaries on all sides, embracing, on the North,
the Atlantie Ocean from the mouth of the San Juan
river to the Esendo de Veragua, and, ‘‘on the East,
from the latter point to the River Chiriqui.'' In the
next year there was formed the Republie of Costa
Rica, and in ite constitution it was declared (Chap. I,
Sec. 4, Art. VIT) that ““‘the limits of the territory of
the Republie are those of the [7ti possidetis of 1826.’
The Constitution of Dee. 7, 1871, (Tit. I, Art. 11I) de-
clares;

“The territory of the Republic * * * is
bounded * * * on the southeast, hy Colom-
bia, in regard to which the uli possidetis of 1826
shall be ohserved,’ e

The year 1826 is the date of the axchange of the rati-
fieations of the treaty of 1825 with Colombia, the ex-
chanee having been made at Guatemala City, June 16,
1826,

In the exchange of the ratifications, two changes
were on motion of Central America incorporated into

“ Rpdrigues, American Constitutions, 1. 328
* Coleceién de los Tratados Internacionales celehrados por fa Re-
p'hlica’ de Costa ‘Rien, 11.10.
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the treaty. One of these referred to the powers of
the proposed General Assembly of American States.
The other related to Art. V, nbove quoted. The Cen-
tral American Congress, in approving the treaty,
amended that Article by inserting, hofore the word ¢ ox.
isted,”" the word “‘maturally" (aaturalmente), and

transposing the last clause, so as to make the clause
read:

““Article V. The two Contracting Parties mu-
tually guarantee the integrity of their respee-
tive territories on the footing on which they nat-
urally existed before the present war of inde-
pendence, against all attempts and ineursions of
the subjects of the King of Spain and his adher-
ents.”’

The amendment evidently refers to certain natnral
landmarks that had in colonial times been recognized
as indicating the limits of the political divisions which
had come to be included in the two Republics.

That the words “‘naturally existing’ were under-
stood to refer to natural limits is shown by the report
of Sefior Restrepo, Seeretary for Foreign Affairs, in
his report to the Colombian Clongress, Mareh 21, 1827,
in which he said:

““The Ratifications of the Treaty of Union,
League, and Confederation, hetween Colombia
and Central America had been already ex-
changed, our Minister entrusted with this Nego-
tiation having verified the same. But that Gov-
ernment having altered, in the Aet of Ratifien-
tion, the meaning of the Hth Artiele, which treats
of the settlement of the limits, by deseribing them
as the natural limifs; as well as the 17th Article,
which alected the American Assembly as the
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Judge, Arbitrator and Conciliator, of the Dis-
putes and differences between the Confederate
States, which general stipnlation was restricted
by the Republick of Central America; these al-
terations will prevent the exact observance of
the Treaty. I shall present to Congress a Copy
of the said Ratification, for its consideration.’’®®

The Congress permitted the ratifications to stand.
As appears by numerous treaty stipulations heretofore
guoted, the countries of Spanish-America deemed it
to be important, not only for remsons of future
convenience but also becanse of the uncertainties that
prevailed as to their territorial rights, to adopt as far
ag possible natural boundary lines, That this thought
existed in the mind of Colombia herself in 1826 ap-
pears by the report of Befior Bevenga, Secretary of
State for Foreign Affairs, presented to the national
Congress on the 2nd of January in that year. Re-
ferring in that report to the subject of boundaries, and
to the instruetions which had been given in respect of
Peru to seek ‘‘the most convenient, clear and natural
frontiers,”” he said:

“The same ohject has been kept in view in
regard to the settling of our boundaries with
the Central Republic, and the same will be at-
tended to in defining them on the Bast and South-
east of Colombia. Being in possession of such
an extent of territory that many generations
must pass away before its Eupu]ntinu can be-
come redundant, it appeared prudent to make
it a principal consideration to provide against
eases of future dispute,’®

14 DBr. & For. State Papers, 1130,
*13 Br. & For, State Papers, 1010-1011.
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By the treaty between Colombia and Peru, signed
Sept, 22, 1820,°° the parties agreed even to ““eede’ to
each other such small portions of territory as might
be “*necessary to fix the boundary line in a more nat-
ural and precise manner,”

It is obvious, from whatever point of view we ap-
proach the subjeet, that the Republie of Colombia and
the Hepublic of the Centre of Ameriea, in entering into
the treaty of 1825, intended nothing rore than the de-
marcation of their common frontier on grounds of
right and of convenience such as have usually been in-
voked by governments everywhere under similar eon-
ditions.

New York, August, 1911.

¥ Supra, p 23,
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